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1 July 1935. 



?/alter S. Johnson K. C. Esq. 

388 St. James St., W. 

Montreal, Canada. 

My dear Mr. Johnson: 

Thank you for your kind words about my 

newly issued Conflict of Laws. Unfortunately I know more bad 
points about it than you are likely to discover. 

I am very glad to hear that you are going on with your 
Conflict of Laws at Quebec. Professor Head, then of Dalhousie, 

wrot & in my seminar a monograph on foreign 



no 
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Unfortunately X know moi*i 



X> eu3 



now of Minnesota, wrote in my seminar a monograph on foreign 
Judgments in the Law of Canada. I hope it will be printed 
in time to give help to you. It was a most excellent work. 

ery truly yours , 

hi, 
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HUNDRED-FOLD 



BARTOLUS 

ON THE CONFLICT OF LAWS 



INTRODUCTION 

B ARTOLUS of Sassoferrato is the 
most imposing figure among the 
lawyers of the middle ages. To 
him, in particular, is ascribed the first and 
standard statement of the doctrines of 
the Conflict of Laws. For although his 
predecessors had thought and written on 
the subject, and his own work professes to 
be based throughout on previous authority, 
his text is the starting point and the cited 
authority for all subsequent work on the 
subject for five hundred years. “The 
reign of Bartolus was long at the bar and 
in legal science. Some called him the 
father of law, others the lamp of law. They 
[9l 



BARTOLUS 



said that the substance of truth was found 
in his works and that advocates and 
judges could do no better than to follow 
his opinions.” 1 

In the course of five hundred years the 
simple principles which Bartolus laid down 
became strangely warped and distorted. 
The various schools of statutists in Italy, 
France, and the Netherlands drew singular 
conclusions from his expressed opinions 
and ascribed these conclusions too often 
to Bartolus himself . 2 Through Dumoulin, 
Voet, and Huber these new conclusions 
became the basis of much modern specu- 
lation, through the work of Story, Mancini, 
and Foelix. 

These facts must be the excuse for pub- 
lishing, on the six hundredth anniversary 
of his birth, a translation of his treatise on 
the Conflict of Laws. The translator can 

1 i Laurent, Droit Civil International, 299. 

4 1 Laine, Introduction au droit international 
prive, 131. 

[ 10 ] 
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urge as a qualification neither an adequate 
command of the Latin language, knowledge 
of medieval law, nor English style; but 
those better qualified have unfortunately 
neglected the work. The translation has 
purposely been made freely, with the hope 
of making the work in that way clearer to 
American lawyers. Those references which 
deal with questions of the Conflict of 
Laws have been extended and translated, 
since only thus can the work of Bartolus 
himself be separated from that of his pred- 
ecessors. Extracts from a short “Life of 
Bartolus,” by Savigny, follow. 1 

Bartolus was born in Sassoferrato, a 
town in the Duchy of Urbino, in 1314. 
His family name, Severi, was after his 
death changed to Alfani. At the age of 
fourteen years he began to study law at 
Perugia, under Cinus, and continued there 
several years; he afterwards studied at 



1 Geschichte des romischen Rechts, vi. 137-184. 

[ 11 1 
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Bologna, under the celebrated professors 
Buttrigarius, Rainerius, Oldradus, and Bel- 
visio, and received the doctor’s degree in 
1334. The succeeding five years were 
passed in study, and he then became an 
assistant judge at Todi and at Pisa. He 
began to teach at Pisa in 1339 an ^ at 
Perugia in 1343, and his great reputation 
began with his teaching at Perugia. His 
most famous pupils were Baldus and 
Angelus de Ubaldis, both born in Perugia. 
He became free of the city of Perugia, at 
the petition of the university, in 1348. 
In 1355 he was ambassador at the court 
of the Emperor Charles IV, then at Pisa, 
and received many favors from the Em- 
peror. He died at Perugia in July, 1357, 
in his forty-fourth year, and was buried in 
the church of St. Francis; on his tomb is 
found the simple but all-sufficient epitaph: 
Ossa Bartoli. The fame of Bartolus, con- 
tinues Savigny, surpasses that of every 
[12] 
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jurist of the middle ages; a fact all the 
more remarkable because he died at an 
age when many celebrated jurists are just 
beginning to be known. 

Bartolus was married to the Lady 
Pellina Bovarelli and left at his death two 
sons, Franciscus and Aloysius, and four 
daughters, Sancta, Paula, Francisca, and 
Nella. His will, which is preserved, shows 
the returns for scholarship in the middle 
ages to have been ample. To charity and 
to relatives outside his family he left one 
hundred thirty-five pounds and one hun- 
dred florins in gold. To each of his daugh- 
ters he gave a dowry of four hundred fifty 
florins in gold. To his wife and daughters 
he left in money, beyond their dowries, 
two hundred twenty florins. The residue 
he left to his two sons. 

Nearly three hundred years after his 
birth (in the year 1590) he had living nu- 
merous descendants in the eighth and ninth 

[ 13 1 
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generations. In the male line in the eighth 
generation a biographer enumerates nine- 
teen males. 

His work on the Conflict of Laws com- 
prises a portion of his Commentary on the 
Code (Super Primam et Secundam Partem 
Codicis Commentaria). This was printed 
often and early. Hain notes an undated 
edition, without imprint (2539); Ries- 
singer, 1471 (2540); Vindelimus, 1471 

(2541); Gerretzem, Venice, 1476 (2542; 
British Museum 500 k. 1); Jenson, Venice, 
1478 (2543; B. M. 5205 c. B. M. has also 
the Jenson edition with 1477 imprint, 
5205 i. 4); Mantheu, Venice-Cologne, 1480 
(2544); Mauser, Venice, 1482 (2545); 

Pachel, Milan, 1483 (2554; Bodl. has 

1484); Zanis, Venice, i486 (2552); Tore- 
san, Venice, 1488 (2546); Pachel, Milan, 
1490(2547; B. M. 5306 h); Anon., Naples, 
1491 (2548); Catarensis, Venice, 1490 

(2553); Toresan, Venice, 1492 (2549; 

[ 14] 



CONFLICT OF LAWS 



B. M. 5205 h); de Tortis, Venice, 1493 
(2550); de Tortis, Venice, 1499 (2551). 

In the sixteenth century notices have 
been found of the following editions : Lyons, 
1518, 1521, 1549, 1550, 1563; Venice, 
1570; Turin, 1574; Basle, 1592. A col- 
lected edition of Bartolus’ works was pub- 
lished in Venice, 1588, 1590, 1602-3, 1615. 
The sections upon the Conflict of Laws 
were reprinted in the Appendix to Guth- 
rie’s “Savigny’s Conflict of Laws,” 2d 
ed., 1880; from which edition, corrected 
in a few instances from the edition of 
1602, the present translation has been 
made. 



BARTOLUS, COMMENTARY UPON 
JUSTINIAN’S CODE 

DE SUMMA TRINITATI 
gloss QUOD SI BONONIENSIS 1 

I 

N OW let us come to the gloss which 
says “if a Bolognian makes a 
contract at Modena, he shall be 
judged by the statute of Modena.” As to 
this, two things are to be noticed: first, 
whether a statute extends beyond its terri- 
tory to those not subject; second, whether 
the effect of a statute extends beyond the 
territory of the legislator. And first, I ask, 
what about contracts? Suppose a contract 
celebrated by a foreigner in this city: a con- 
test arises, and suit is brought in the place 
where the contract was made: of what 

1 Code I. 4, gloss. 

[ 17 1 
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place should the statutes be observed or 
looked at? Since these questions are much 
discussed, let us omit other distinctions, 
and examine the questions more fully than 
the doctors have done. We either speak of 
statute or custom with respect to the form 
of the contract itself, or the suit on it, or 
with respect to jurisdiction over the perform- 
ance provided for in the contract itself. 

(§ 14). In the first case the law of the 
place of contracting governs. 1 

(§ 15). In the second case, the question 
either concerns matters which pertain to 
the form of action, and then the law of the 
forum governs ; 2 or it concerns the merits 
of the litigation itself : either matters which 
arise out of the contract itself, at the time 
it is made, or matters which arise ex post 
facto, out of negligence or delay in per- 
formance. 
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(§ 1 6). In the former case, the law of 
the place of contract governs; 1 by which 
I understand the place where the contract 
is made, not the place of performance; for 
though a sale of land is to be carried out 
where the land is, yet the law of the place 
of making the contract of sale governs. 
And this is the opinion of Dinus. 2 

(§ 17). This doctrine does not apply in 
the case of dowry, for a reason stated in 
the text. 3 

(§18). In the case where the dispute 
arises out of negligence or delay in per- 
formance, either performance is fixed in a 
certain place: or several places in the alter- 
native, so that there is an election for the 
performance; or in no place, because the 
promise was made without condition. On 

1 Dig. xxi. 2. 6. 

2 [Dinus (f 1298), professor of law at Bologna, 
teacher of Cinus, who in turn was teacher of 
Bartolus. The passage referred to is his com- 
mentary on Dig. xliv. 7. 21.] 

3 Dig. v. I. 65. 

1 19 1 
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the first supposition, the custom in the 
place in which the performance is fixed 
governs; on the second and third supposi- 
tions, the place where payment is sought 
governs, because the negligence or delay 
happened at that place. 1 

(§ 19). By what has been said many 
questions may be solved. There is a 
statute at Assisi, where a contract of 
dowry and marriage is celebrated, that if 
the wife dies without children, the man 
shall enjoy the third part of the dowry. 
But in this city of Perugia, from which the 
husband comes, there is a statute that the 
husband shall enjoy half. Which governs? 
Certainly the statute of the husband’s 
domicile. 2 Another example: there is a 
statute here that the right of suing for 
a debt is prescribed in ten years. Now a 
Florentine borrowed one hundred in the 

1 Dig. xii. 1. 22; xiii. 3. 4; and especially xxii. 1. 
I in prin ., with the gloss to the word contractum. 

2 Dig. v. 1. 65. 
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Roman court under contract to return it 
in the city of Perugia. Certainly if he did 
nothing for ten years the statute here will 
apply because the negligence was a viola- 
tion of our statute; but this seems contra 
to the gloss , 1 where it seems to be said that 
not the place of the contract but of the 
judgment governs. Certainly that gloss is 
wrong. 

(§ 20). But here William 2 solves the 
problem in this way. We are either speak- 
ing of where the contract treats of matters 
of common concern according to the con- 
tract of the defendant and by provision of 
the contracting parties, and then the place 
of the contract governs ; 3 but in those 
things which come unexpectedly, as when 
they happen in connection with the perform- 

1 Dig. xiii. 4. 2. 

2 [William of Cuneo (f 1348), professor of law 
at Toulouse and at Orleans, author of Commen- 
taries on the Digest and the Code.] 

3 Dig. xxi. 2. 6. 

[ 21 ] 
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ance of the contract, then the place of the 
judgment governs . 1 So he says, but his 
words have not the savor of truth. For the 
rule of law is that the custom of the place 
where the contract is made governs . 2 

Let me say briefly this: either one wishes 
to seek restitution for a breach happening 
in the contract itself at the time of con- 
tracting, when we look to the place of con- 
tracting, or from a breach happening after 
the contracting from other circumstances 
such as delay, and we look at the place 
where the delay happened, as appears from 
the foregoing. And so if it were in the 
place of the judgment we look at the place 
of the judgment, and in that case that gloss 
may tell the truth, otherwise it is false. 

1 Dig. xlvi. 3. 98. 

2 Dig. 1 . 17. 34. 
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S ECOND, I ask what about delicts. 
If a foreigner does a wrong here 
shall he be punished according to the 
statutes of this city? This question is 
touched by Cinus . 1 Let us put it broadly: 
either what he did in this city is wrong by 
the common law; then he is punished ac- 
cording to the statutes or custom of this 
city , 2 as Dinus and James of Arena 3 and 
all say: or it was not a wrong by the 
common law, and then either the foreigner 



1 [Cinus de Pistoia (1270-1336), professor of law 
at Trevisa, Siena, Perugia, F and Florence; teacher 
of Bartolus, Dante, and Petrarch; author of Lec- 
tures on the Digest and on the Code.] See also 
Code 8. S3 (52). 1. 

2 Code 3. 15 and Auth.; Dig. xlvii. n. 9; De- 
cretal 5. 39. 21 and gloss. Code 3. 24. 1 is not 
opposed to this; see the annotations of Cinus. 

3 [Jacobus de Arena, professor of law at Padua, 
Naples, Reggio, and Siena; author of Lecturae or 
Additiones to the gloss.] 

[ 23 ] 
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had lived so long in the city that he really 
ought to know the statute, and then it is 
the same case ; 1 or he had not lived there 
long, and then the act was either commonly 
prohibited by all cities (as, for instance, 
that he should not carry grain outside the 
territory without license from the gov- 
ernment, which is commonly prohibited 
throughout all Italy) and in that case he 
should not allege ignorance as a total 
excuse : 2 or it is not so generally pro- 
hibited, and then he is not held unless he 
knew of it . 3 And there is now a text for 
this , 4 where an ignorant man is not held 
unless his ignorance was gross and supine. 

1 Code 3. 15. 2 and note in the last gloss. 

* Dig. xxxix. 4. 16. § 5. 

* Dig. 1 . 9. 6. 

4 Sext. x. 2. 2 ( ut animarum ) and gloss. 
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T HIRDLY, I ask what in the case 
of a will? Suppose there is a 
statute or custom at Venice that 
a will shall be valid before two or three 
witnesses. A foreigner makes a will there. 
Is it valid? On this general question first, 
we must see whether the custom or statute 
is valid; second, if it is valid whether it 
applies in the case of a foreigner. 

[The discussion of the validity of the 
custom in §§ 22, 23 is omitted.] (§ 24). 
As to the second point, whether such a 
custom extends to a foreigner: James of 
Arena decided that it did not. 1 Further- 
more, he said, though it be granted to the 
country people that they may make a will 
before five witnesses, nevertheless this is 
not allowed to anybody who happens to 



1 Code 6. 23. 9; Dig. xlix. 14. 32. 

[ 25 ] 



